1. Exposé relatif 3 la violation de I'Article 6



Translation

Violation of Article 6§1

1 THELAW

1. Article 6§ of the Convention on fair and equitable trial provides:

"In the determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established by law."

2. The Preamble of the Convention provides that the Signatory States are :

"resolved, as the governments of European countries which are like-minded
and have a common heritage of political traditions, ideals, Jreedom and the
rule of law, to take the first steps for the collective enforcement of certain of the
rights stated in the Universal Declaration."

3. Article 6 is regarded as one of the most fundamental articles of the Convention in
that it guarantees the application of the principle of the rule of law. As a general
rule, Article 6 guarantees the right to a fair and equitable trial before an
independent and impartial tribunal. This Article must be interpreted in the light of
the Preamble of the Convention which enunciates that the pdnciPle of the rule of
law is part of the common heritage of the Contracting States’. The protection
afforded by Article 6 must therefore be understood as including the protection of
the rule of law. In this respect, the Court has held:

"One of the fundamental aspects of the rule of law is the principle of legal
certainty, which requires, inter alia, that where the courts have finally
determined an issue, their ruling should not be called into question.”

4. Pursuant to Article 6§1, the annulment of a final decision is a violation of the right
to a fair and equitable trial; such an annulment disregards the principle of legal
certainty which guarantees, notably, that a final decision rendered by a court will
not be called into question®.

5. This principle underlines that no party is entitled to seek the annulment of a final
and binding judgment merely for the purpose of obtaining a re-examination and a
fresh determination of the case.

6. The principle of legal certainty, as protected under Article 6§1, presupposes
respect for the principle of res judicata, that is the principle of the finality of
judgments. The misinterpretation of the law by a Court is not a ground for re-
examination.

" ECHR Sivova and Koleva v. Bulgary, no. 30383/03, (2011), § 66, November 15, 2011,

> ECHR Brumdrescu v, Romania, no. 28342/95, (1999) ECHR 1999-VI1I, § 61, ECHR Raicu v. Romania, no.
28104/03, § 24, October 19, 2006.

* ECHR Brumdrescu v. Romania, no. 28342/95, (1999) ECHR. 1999-VII.
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7.

10.

11.

"Legal certainty presupposes respect for the principle of res judicata (ibid., §
62), that is the principle of the finality of judgments. This principle underlines
that no party is entitled to seek a review of a final and binding Jjudgment merely
Jor the purpose of obtaining a rehearing and a fresh determination of the case.
Higher courts' power of review should be exercised to correct judicial errors
and miscarriages of justice, but not to carry out a fresh examination.*."

The review should not be treated as an appeal in disguise, and the mere possibility
of there being two views on the subject is not a ground for re-examination.
According to the Court:

"One of the fundamental aspects of the rule of law is the principle of legal
certainty, which requires, inter alia, that where the courts have Sfinally
determined an issue, their ruling should not be called into question
(Brumarescu, cited above, § 61). This principle underlines that no party is
entitled to seek a review of a final and binding judgment merely for the purpose
of obtaining a rehearing and a fresh determination of the case (Ryabykh v.
Russia, no 52854/99, § 52, ECHR 2003-1X)."*

The violation of the right to a fair and equitable trial is all the more serious since
the judgment was executed. This case concerned a title deed relating to a plot of
land in Romania®. :

A departure from that principle is justified only when made necessary by
circumstances of a substantial and compelling character. The Court declared to be
a violation of Article 6 the annulment of final decisions, without substantial and
compelling cause, following a special proceeding’.

For instance, the Court considered in the Raicu v. Romania judgment® that a
person benefitting from a favorable decision did not have to bear the consequences
of the fact that the domestic legal system made it possible for two conflicting final
judgments to be rendered on the question of who was the owner of a specific
property. According to the Court, the attenuation of old injuries must not create
disproportionate new wrongs.

The Court considered as a violation of Article 6§1 the procedure for annulment of
a final judgment, which was not justified by the existence of evidence not
previously available to the parties that would lead to a different outcome of the
proceedings. An alleged error in the assessment of evidence by Courts cannot
amount to a substantial and compelling ground justifying an annulment’.

* ECHR Ryabykh v. Russia, no. 52854/99, (2003) ECHR 2003-IX, §§ 51 and following.

> ECHR Popea v. Romania, no. 6248/03, (2006}, § 34, October 5, 2006.

¢ ECHR Megheles and Popa v. Romania, no. 28266/05, {2008), § 26, October 14, 2008.

" ECHR Ryabykh v. Russia, no. 52854/99, (2003) ECHR 2003-IX , §52; ECHR Salov v. Ukraine, no. 65518/01,
(2005) ECHR 2005-VIIL, § 93; ECHR Raicu v. Romania, no. 28104/03, (2006), § 24; ECHR Sivova and Koleva
v. Bulgaria, no. 30383/03, (2011), § 67.

® ECHR Raicu v. Romania, no. 28104/03, (2006), § 25.

® ECHR Petrini v. Romania, no. 3320/05 , (2009), § 24, February 24, 2009.
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2 THEFACTS
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On June 25, 2009, the Ploiesti Court of Appeals rendered a final and irrevocable
judgment, whereby it rejected the request for annulment of the Building Permit.
This judgment has become res judicata and was executed in its entirety since the
construction of the building was completed on October 21, 2010.

However, a dubious request for revision was filed by the Archbishop pursuant to
Article 322§2 of the Code of Civil Procedure and to Article 21§2 of the Law
554/2004 relating to administrative disputes. This is a proceeding of a special
nature, which is grounded, on the one hand, on an allegedly new argument of EU
law — which could have perfectly well been raised in the first instance of the
proceedings — and, on the other hand, on the same arguments raised before the
lower courts.

The action for revision was paved with incidents. Whereas Article 21§2 of the
Law 554/2004 provides that a decision has to be rendered within a maximum of 2
months, the revision judgment was rendered 16 months later. Notwithstanding the
delay it had accumulated, the Court of Appeals refused several requests for an
adjournment, although these were justified. Indeed, the request for an adjournment
made by the Applicant's counsel, who was going through a serious health problem,
was rejected. And so was the Mayor of the First District's request for an
adjournment justified by the fact that new exhibits were presented by the
Archbishop and by the intervention of third parties in the proceeding. The Court of
Appeals should have accepted these requests for an adjournment. The Court also
refused to consider the arguments of both the Applicant and the Mayor of the First
District relating to the violation of the due process principle and the claim that the
proceeding was inadmissible, meritless and abusive.

No new evidence was produced and the legal arguments presented as new should
have been raised before the lower courts. The argument relating to EU law was
totally fallacious since Romania was not even a member of the European Union at
the time the Building Permit was delivered. The Archbishop invoked other
arguments for the sole purpose of obtaining a re-examination of the case and a new
decision, which would this time be favorable to him.

In its decision of November 3, 2010, the Suceava Court of Appeals astonishingly
admitted the revision action of the Archbishop against the Ploiesti Court of
Appeals decision, which it annulled. The Building Permit was consequently
annulled.

In so doing, the Suceava Court of Appeals could only render an arbitrary decision.

This decision of revision resulted in a de facto expropriation of the Applicant's
property even though the construction had been undertaken under a perfectly valid
Building Permit.

By rendering a decision favorable to the Archbishop, the Suceava Court of
Appeals interpreted the Law 422/2001 anew and thereby came to another legal
solution, which, this time, was favorable to the Archbishop. The Court therefore



Translation

re-examined a final judgment, which had acquired res judicata and had been
executed. This was done on the basis of elements which were already known and
available at the time the case was heard before the lower courts and which were
not justified by any substantial and compelling ground. This proceeding was
actually an appeal in disguise.

20. The Applicant filed an action for annulment of the Suceava Court of Appeals
decision of November 3, 2010, arguing that the principle of due process had been
violated. This application was rejected in the decision of the Suceava Court of
Appeals of July 11, 2011, which is just as arbitrary as the decision of revision of
November 3, 2010.

21. As a consequence, Article 6§1 was violated.




GRIEF FONDE SUR LA VIOLATION DE L'ARTICLE 6 §1

1 Endroit
1. L'article 6 § 1 de la Convention sur le droit au procés équitable dispose que :

"Toute personne a droit & ce que sa cause soit entendue équitablement,
publiquement et dans un délai raisonnable, par un tribunal indépendant et
impartial, établi par la loi, qui décidera, soit des contestations sur ses droits et
obligations de caractére civil, soit du bien-fondé de toute accusation en
matiére pénale dirigée contre elle."

2. Le préambule de la Convention dispose quant a lui que les Etats signataires :

"Résolus, en tant que gouvernements d'Etats européens animés d'un méme
esprit et possédant un patrimoine commun d'idéal et de traditions politiques,
de respect de la liberté et de prééminence du droit, a prendre les premiéres
mesures propres a assurer la garantie collective de certains des droits énoncés
dans la Déclaration universelle."

3. L'article 6 est considéré comme J'un des articles les plus importants de la Convention
dans la mesure oi il garantit un Etat de droit. Il assure de fagon générale le droit 4 un
procés équitable devant un tribunal indépendant et impartial. Cet article doit
s'interpréter 4 la lumiére du préambule de la Convention qui énonce notamment la
prééminence du droit comme élément du patrimoine commun des Etats contractants.!
La garantie offerte par l'article 6 doit donc étre entendue comme garantissant aussi la
prééminence du droit. Sur ce point, la Cour a affirmé :

"Un des éléments fondamentaux de la prééminence du droit est le principe de

la sécurité des rapports juridigues, qui veut, entre autres, que la solution

donnée de maniére définitive & tout litige par les tribunaux ne soit plus remise
2

en cause."

4. Aussi, en application de l'article 6 § 1, constitue une violation du droit au proces
¢quitable I'annulation d'un arrét définitif, en ce que cette annulation enfreint le
principe de sécurité juridique qui veut, notamment que la solution donnée de maniére
definitive 4 un litige par les tribunaux ne soit plus remise en cause.’

! Sivova et Koleva c. Bulgarie, n° 30383/03, § 66, 15 novembre 2011.

% Brumdrescu c. Roumanie [GC], n® 28342/95, § 61, CEDH 1999-VII ; Raicu c. Roumanie, n° 28104/03, § 24,
19 octobre 2006.

3Brumdrescu ¢. Roumanie {GC], op. cit.



5. En vertu de ce principe, aucune partie ne peut solliciter 'annulation dun Jjugement
définitif et exécutoire dans le seul but d'obtenir un réexamen de l'affaire et une
nouvelle décision a son profit.

6. En effet, le principe de sécurité juridique garanti par l'article 6 § 1 présuppose le
respect du principe de I'autorité de la chose jugée, c’est-a-dire du caractére définitif
des décisions de justice. Ainsi, une mauvaise interprétation de la loi faite par une
juridiction ne saurait justifier de ce seul fait une remise en cause de la sécurité
juridique :

"La sécurité juridique présuppose le respect du principe de I'autorité de la
chose jugée (ibidem, § 62), c'est-a-dire du caractére définitif des décisions de
Justice. En vertu de ce principe, aucune partie n'est habilitée & solliciter la
supervision d'un jugement définitif et exécutoire a la seule fin d'obtenir un
réexamen de l'affaire et une nouvelle décision a son sujet."*

7. De méme, la procédure de révision ou d'annulation ne doit pas devenir un appel
déguisé, et le simple fait qu'il puisse exister deux points de vue sur le sujet n'est pas un
motif suffisant pour rejuger une affaire. En effet, d'aprés la Cour :

"Un des éléments fondamentaux de la prééminence du droit est le principe de
la sécurité des rapports juridiques, qui veut, entre autres, que la solution
donnée de maniére définitive & tout litige par les tribunaux ne soit plus remise
en cause (Brumarescu, précité, § 61). En vertu de ce principe, aucune partie
n'est habilitée a solliciter la supervision d'un jugement définitif et exécutoire a
la seule fin d'obtenir un réexamen de l'affaire et une nouvelle décision & son
sujet (Riabykh c. Russie, no 52854/99, § 52, CEDH 2003-1x)."

8. La violation du droit au procés équitable est d'autant plus grave quand le jugement
remis en cause a été exécuté ; en l'espéce, il s'agissait d'un titre de propriété sur un
terrain en Roumanie.®

9. H ne peut étre dérogé a ce principe que lorsque des motifs substantiels et impérieux
I'exigent. La Cour a en effet conclu a la violation de I’article 6 § 1 dans des affaires
ayant donné lieu 4 'annulation d'ure décision de justice définitive par la voie d’un
recours extraordinaire, sans motifs substantiels et impérieux.’

10. A titre d'exemple, la Cour a estimé dans la décision Raicu ¢. Roumanie® qu'il ne
revenait pas a une personne ayant bénéficié d'un jugement favorable de supporter les
conséquences du fait que le systéme législatif et judiciaire interne avait abouti & la
coexistence de deux jugements définitifs confirmant le droit de propriété de deux
personnes différentes sur un méme bien. En effet, selon la Cour, l'atténuation des
anciennes atteintes ne doit pas pour autant créer de nouveaux torts disproportionnés.

* Ryabykh c. Russie, n° 52854/99, §§ 51 ets., CEDH 2003-IX.

S Popea c. Roumanie, n° 6248/03, § 34, 5 octobre 2006.

8 Megheles et Popa c. Roumanie, n° 28266/05, § 26, 14 octobre 2008,

7 Ryabykh c. Russie, op. cit., § 52 ; Salov c. Ulkraine, n° 65518/01, § 93, CEDH 2005-VIIE ; Raicu c. Roumanie,
op. cit., § 24 ; Sivova et Koleva c. Bulgarie, op. cit., § 67.

* Raicu ¢. Roumanie, op. cit., § 25.



11. De méme, la Cour a estimé que constituait une violation de l'article 6 § 1, I'annulation
d'une décision judiciaire définitive qui n'avait pas été motivée par P'existence de
preuves nouvelles qui n'étaient pas antérieurement disponibles aux parties et qui
étaient de nature a influencer lissue de la procédure. L'annulation fondée sur la
prétendue mauvaise appréciation des preuves par les tribunaux ne saurait étre regardée

comme répondant & un motif substantiel et impérieux.’

2 Enfait

12. Un arrét définitif et irrévocable a été rendu le 25 juin 2009 par la cour d'appel Ploiesti
aux termes duquel la demande d'annulation du Permis de Construire a été rejetée. Cet
arrét était revétu de l'autorité de chose jugée et a été suivi d'une exécution compléte,
puisque la construction de 'immeuble a été achevée le 21 octobre 2010.

13. Une demande de révision formée en application de I'article 322 § 2 du code de
procédure civile et de I'article 21 § 2 de la loi n° 554/2004 sur les litiges administratifs
a cependant été introduite par 'Archevéché. 1l s'agissait dune voie de recours
extraordinaire fondée d'une part, sur un argument nouveau de droit communautaire qui
aurait pourtant parfaitement pu étre soulevé dés la premiére instance, et d'autre part sur
les mémes arguments que ceux soutenus lors des deux instances précédentes.

14. La procédure de révision laisse apparaftre de nombreuses anomalies. La décision a été
rendue 16 mois aprés I'introduction du recours en révision, alors que la cour d'appel
avait l'obligation de rendre sa décision dans un délai maximal de 2 mois, aux termes
de l'article 21 § 2 de la loi n° 554/2004. Or, malgré le retard ainsi pris par la cour
d'appel, elle a refusé les demandes de report de l'audience pourtant justifiées. Ainsi, le
conseil de la Requérante a été empéché, pour des raisons de santé, de se présenter a
l'audience et a demandé de ce fait un report. Le conseil du maire du premier district a
également sollicité un report en raison des piédces nouvelles communiquées a
I'audience par 'Archevéché et des interventions volontaires de nouvelles personnes
l'audience. La cour d'appel aurait donc dii accéder a ces demandes de report. Les griefs
de la Requérante, mais aussi du maire du premier district quant & la violation des
droits de la défense et au caractére manifestement irrecevable, infondé et abusif du
recours ont également été rejetés par la cour d'appel.

15. De surcroit, il n'y avait aucun élément de preuve nouveau, aucun argument de droit qui
n'aurait pu étre soulevé dans les précédentes instances. L'argument de droit
communautaire était purement fallacieux, puisque la Roumanie n'était pas membre de
I'Union Européenne au moment o le Permis de Construire a été délivré. Les autres
motifs invoqués par I'Archevéché avaient pour seule fin d'obtenir un réexamen de
I'affaire et une nouvelle décision favorable cette fois.

16. Pourtant, par arrét en date du 3 novembre 2010, la cour d'appel de Suceava a accueilli
le recours en révision formé par I'Archevéché contre I'arrét de la cour d'appel de
Ploiesti, et a annulé ledit arrét, conduisant ainsi 2 I'annulation du Permis de Construire.

17. Ce faisant la cour d'appel de Suceava a forcément rendu une décision arbitraire.

® Petrini c. Roumanie, n° 3320/05, § 24, 24 février 2009.
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19.

20.
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Cet arrét de révision aboutit a4 une expropriation de fait de la propriété du Requérant,
alors que la construction a été faite en application dun Permis de Construire
parfaitement valide.

Ainsi, la cour d'appel de Suceava a accueilli favorablement les demandes de
'Archevéché et procédé a une nouvelle interprétation des dispositions de la loi n°
422/2011, pour arriver & une nouvelle solution juridique favorable cette fois a
'Archevéché. Elle a ainsi remis en cause un arrét définitif, revétu de I'autorité de chose
jugée et exécuté, sur la base d'éléments qui étaient pourtant déja disponibles et connus,
sans que cela ne réponde a des motifs substantiels et impérieux. Il s'agissait donc d'un
appel déguisé.

La Requérante a formé un recours en annulation de l'arrét de la cour d'appel de
Suceava du 3 novembre 2010, arguant de la violation des droits de la défense. Or, ce
recours a €té rejeté par un arrét de la cour d'appel de Suceava du 11 juillet 2011 tout
aussi arbitraire que l'arrét de révision du 3 novembre 2010.

Partant, il y a eu violation de 'article 6 § 1 sur ce point.



2. Exposé relatif a la violation de I'Article 1 du Protocole n° 1
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Violation of Article 1 of Protocol 1

1 THELAW

1. The Convention protects the right to property against the interference of the States or
public authorities, when this interference has no legal basis and serves no public or
general interest.

1.1 Legal ground

2. Article 1 of Protocol No. 1 to the European Convention on Human Rights, as amended
by Protocol No. 11 (hereafter "Protocol 1") provides:

“"Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public
interest and subject to the conditions provided for by law and by the general
principles of international law.

The preceding provisions shall not, however, in any way impair the right of a
state to enforce such laws at it deems necessary fo control the use of property
in accordance with the general interest or to secure the payment of taxes, other
contributions or penalties".

3. This article must be read in the light of the Preamble of the Convention according to
which the Signatory States are:

"resolved, as the Governments of European countries which are like-minded
and have a common heritage of political traditions, ideals, freedom and the
rule of law, to take the first steps for the collective enforcement of certain of the
Rights stated in the Universal Declaration"

4. The Court has enunciated three distinct rules within Article 1 of Protocol 1 in the
Sporrong and Lénnroth v. Sweden judgment':

"That Article (P1-1) comprises three distinct rules. The first rule, which is of a
general nature, enounces the principle of peaceful enjoyment of property; it is
set out in the first sentence of the first paragraph. The second rule covers
deprivation of possessions and subjects it to certain conditions; it appears in
the second sentence of the same paragraph. The third rule recognizes that the
States are entitled, amongst other things, to control the use of property in
accordance with the general interest, by enforcing such laws as they deem
necessary for the purpose, it is contained in the second paragraph".

" ECHR Sporrong and Lénnroth v. Sweden, nos. 7151/75 and 7152/75, (1982) series A no. 52, § 61,
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5. It follows from this jurisprudence that the Court starts its reasoning by verifying that a
"right to property” or "possessions” exists (see 1.2 below). Then follows an analysis of
the extent of the State's interference with such right (see 1.3 below).

1.2 The existence of a "right of property" or of "possessions"

6. For a violation of Article 1 of Protocol 1 to be admitted, the Applicant must have a
property right. The Convention does not define the concepts of "right to property" and
of "possessions”. The scope of these concepts can be found in the jurisprudence of the
Court. The Court broadly interpreted these concepts. The Court recalled, in Depalle v.
France:

"The Court reiterates that the concept of “possessions” referred to in the first
part of Article 1 of Protocol No. 1 has an autonomous meaning which is not
limited to the ownership of physical goods and is independent from the formal
classification in domestic law: certain other rights and interests constituting
assets can also be regarded as “property rights”, and thus as “possessions”
Jor the purposes of this provision. In each case the issue that needs to be
examined is whether the circumstances of the case, considered as a whole,
conferred on the applicant title to a substantive interest protected by Article 1
of Protocol No. 1 (see latridis v. Greece [GC], no. 31107/96, § 54, ECHR
1999-11; Oneryildiz, cited above, § 124; and Hamer, cited above, § 75),

the concept of “possessions” is not limited to “existing possessions” but may
also cover assets, including claims, in respect of which the applicant can argue
that he has at least a reasonable and legitimate expectation of obtaining
effective enjoyment of a property right (see Hamer, cited above, § 75). A
legitimate expectation of being able to continue having peaceful enjoyment of a
possession must have a “sufficient basis in_national law” (see Kopecky v.
Slovakia, no. 44912/98, § 52, ECHR 2004-1X)*".

7. Although the Court broadly interprets the concepts of possession and property, the
scope of the protection afforded by Article 1 of Protocol 1 is not limited simply to the
sole protection of possessions, but also covers the right to use property.

1.3 The interference with the right of property

8. In its jurisprudence, the Court first acknowledges the existence of an interference with
the protected right (see 1.3.1 below), then verifies whether such an interference was
provided for by law (see 1.3.2 below) and finally assesses whether a fair balance was
struck between the general interest on one hand and the requirements of the protection
of the individual's fundamental rights (see 1.3.3 below).

1.3.1 The existence of an interference

9. Article 1 of Protocol 1 protects natural and legal persons against arbitrary
interferences from the State with their possessions and is applicable notably in the case
of a voluntary interference with their right to property or if the interference is part of a

? ECHR Depalle v. France, no. 34044/02, (2000), §§ 62-63.
































































































